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ADDITIONAL FACTS 

Upon submission of Proclamation 14-01, Governor Inslee sent a 

letter to Assistant Secretary of the Interior for Indian Affairs, clarifying his 

intent regarding the scope of the criminal jurisdiction the state wanted to 

retrocede on the Yakama Reservation.  He noted in this letter, however, 

that the power over final approval of retrocession rested with the U.S. 

Department of the Interior. Appendix A, p. 1.1 

In the letter, Governor Inslee specified that he intended the 

proclamation to be read to retain criminal jurisdiction with the state in 

cases involving “non-Indian defendants and/or non-Indian victims,” 

despite the fact that the language of the proclamation itself retained 

jurisdiction for the state only in cases with “non-Indian defendants and 

non-Indian victims.”  Appendix A, p. 2 (emphasis in original); CP 36.  

The Governor asked the Department of the Interior to “make this clear in 

the notice accepting the retrocession Proclamation.”  Appendix A, p. 2. 

But the Department of the Interior denied Governor Inslee’s 

request.  See Appendix B.2 Instead, the Assistant Secretary emphasized 

that the Department of the Interior was accepting retrocession as outlined 
                                                                        
1 Governor Inslee’s January 27, 2014 letter is attached as Appendix A.  It is also available 

online at: http:/www.yakimacounty.us/documentcenter/home/view/941. 

2 Assistant Secretary of the Interior for Indian Affairs Kevin Washburn’s October 19, 2015 

letter is attached as Appendix B.  It is also available online at: 

https://www.indianaffairs.gov/cs/groups/public/documents/text/idc1-031964.pdf. 
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by the language of the Governor’s Proclamation, regardless of any 

extraneous statements of intent: 

We understand the Proclamation to be the final product resulting 

from the formal government-to-government meetings [required by 

RCW 37.12.160].  We also believe that the Proclamation is plain 

on its face and unambiguous.  We worry that unnecessary 

interpretation might simply cause confusion.  If a disagreement 

develops as to the scope of the retrocession, we are confident that 

courts will provide a definitive interpretation of the plain language 

of the Proclamation.  In sum, it is the content of the Proclamation 

that we hereby accept in approving retrocession. 

Appendix B, p. 5 (emphasis added).3 

 

ARGUMENT 

I. THE FEDERAL GOVERNMENT EXPLICITLY REJECTED GOVERNOR 

INSLEE’S PROPOSED INTERPRETATION OF THE RETROCESSION 

PROCLAMATION, UPON WHICH THE STATE’S ARGUMENT RELIES. 

A state has no inherent criminal jurisdiction over any offense 

occurring in Indian Country; a state possesses only the authority given to it 

by the by the federal government.  U.S. Const. Art. IV, cl. 2; Art. I, sec. 3, 

cl. 8; State v Jim, 173 Wn.2d 672, 678, 273 P.3d 434 (2012); State v. 

Comenout, 173 Wn.2d 235, 238, 267 P.3d 355 (2011); Moe v. 

Confederated Salish & Kootenai Tribes of Flathead Reservation, 425 U.S. 

463, 481, 96 S.Ct. 1643, 48 L.Ed.2d 96 (1976); Bryan v. Itasca Cnty., 

Minnesota, 426 U.S. 373, 376, n. 2, 96 S.Ct. 2102, 48 L.Ed.2d 710 (1976).  

                                                                        
3 See also: Acceptance of Retrocession of Jurisdiction for the Yakama Nation, 80 Fed. Reg. 

202 (Oct. 20, 2015) (declaring that retrocession has been accepted by the Department of the 

Interior as outlined in the Proclamation itself). 
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Congress has authorized the federal government to accept (or 

reject) a state’s request for retrocession of jurisdiction it assumed in Indian 

Country under PL 280.  25 U.S.C. 1323. 

President Johnson delegated that authority to the Secretary of the 

Interior by executive order.  Executive Order 11435, Fed. Reg. 17339 

(Nov. 23, 1968).  The Secretary of the Interior, in turn, re-delegated the 

authority to the Assistant Secretary for Indian Affairs.  See 80 Fed. Reg. 

202 (Oct. 20, 2015). 

 Accordingly, the jurisdictional issue raised by Mr. Zack’s case 

turns on analysis of the measure of jurisdictional retrocession accepted or 

rejected by the Department of the Interior, not on the Governor’s intent.  

United States v. Brown, 334 F. Supp. 536 (D. Neb. 1971); United States v. 

Lawrence, 595 F.2d 1149, 1151 (9th Cir. 1979); Oliphant v. Schlie, 544 

F.2d 1007 (9th Cir. 1976), rev'd on other grounds sub nom. Oliphant v. 

Suquamish Indian Tribe, 435 U.S. 191, 98 S.Ct. 1011, 55 L.Ed.2d 209 

(1978); Omaha Tribe of Neb. v. Vill. of Walthill, 334 F. Supp. 823 (D. 

Neb. 1971) (Omaha I), aff'd sub nom. Omaha Tribe of Neb. v. Vill. of 

Walthill, Neb., 460 F.2d 1327 (8th Cir. 1972) (Omaha II).4 

                                                                        
4 Despite substantial authority to the contrary, the state nonetheless claims that “The 

substance of what the state retroceded…is a question of state law.”  Brief of Respondent, p. 

13 n. 7 (quoting Tyndall v. Gunter, 840 F.2d 617 (8th Cir. 1988)). 

(Continued) 
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 In Brown, for example, the defendants argued that the State of 

Nebraska had exclusive criminal jurisdiction because the resolution passed 

by the state legislature retroceding all jurisdiction on an Indian reservation 

to the federal government was invalid under state law because it was never 

signed by the Governor.  Brown, 334 F. Supp. at 538.  Even assuming that 

the resolution was invalid under state law, the Brown court found that 

retrocession was still effective because it had been properly accepted by 

the Department of the Interior under federal law.  Id. at 540-41.  This was 

because of the federal government’s plenary power over Indian affairs.  Id. 

at 540.  The Brown court also noted that any state authority in Indian 

Country was purely at the whim of the federal government. Id.  Indeed, the 

federal government could have chosen to remove the state’s criminal 

jurisdiction without any action at all on the part of state government.  Id. 

 Similarly, the Ninth Circuit held in Lawrence that the Department 

of the Interior had properly accepted retrocession of state criminal 

jurisdiction on the Suquamish Reservation regardless of whether the 

                                                                                                                                                                                  

But the state ignores the context of that statement in Tyndall and omits a critical phrase of the 

sentence it quotes.   

In Tyndall, the defendant was convicted in state court of an offense that occurred before 

retrocession took place.  His conviction as also entered before retrocession went into effect.  

His sentencing hearing, however, occurred one day after retrocession.  In this context, the 

Eighth Circuit held that the state had authority to sentence him because “…the substance of 

what Nebraska retroceded, or more specifically, what Nebraska did with the criminal cases 

pending in its courts, is a question of state law.”  Id. at 618 (emphasis added).  Tyndall is 

inapposite to Mr. Zack’s case and the state’s reliance upon it is misplaced. 
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Governor’s proclamation of retrocession was proper under Washington 

State law.  Lawrence, 595 F.2d 1149 (citing Oliphant v. Schlie, 544 F.2d 

1007 (9th Cir. 1976), rev'd on other grounds sub nom. Oliphant v. 

Suquamish Indian Tribe, 435 U.S. 191, 98 S. Ct. 1011, 55 L. Ed. 2d 209 

(1978)). 

 Even so, the state argues that Governor Inslee’s intent upon issuing 

Proclamation 14-01 is the key to the analysis of the jurisdiction retained 

by the state on the Yakama Reservation post-retrocession.  See Brief of 

Respondent generally.  But, the intent of state actors – and even the 

validity of their actions under state law – is inapposite.  Instead, the 

question turns on the measure of retrocession accepted by the Department 

of the Interior.  See Brown, 334 F. Supp. 536; Lawrence, 595 F.2d at 1151; 

Oliphant, 544 F.2d 1007; Omaha I, 334 F. Supp. 823. 

 Here, the Department of the Interior explicitly rejected the 

Governor’s proposed interpretation of the retrocession proclamation by 

denying his request to memorialize it in the notice accepting retrocession.  

See Appendix A, p. 2; Appendix B, p. 5.  Instead, the Assistant Secretary 

accepted only the plain language of the proclamation.  Appendix B, p. 5.  

As argued in Mr. Zack’s Opening Brief, that plain language dictates 

against state jurisdiction over his alleged offense. 
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II. THE STATE’S ARGUMENT REGARDING INTERPRETATION OF THE 

PROCLAMATION GRANTING RETROCESSION “IN PART” IS 

MISPLACED. 

The Yakama Nation requested that the state retrocede all civil and 

criminal jurisdiction over the totality of Yakama Indian Country5, “both 

within and without the external boundaries of the Yakama Reservation.”  

CP 35-36. But the state did not consent to retrocede any civil or criminal 

jurisdiction outside the boundaries of the reservation.  CP 37.   

Accordingly, the state agreed to the requested retrocession only “in 

part.”  CP 36. 

Nonetheless, Respondent argues that this Court must accept the 

state’s proposed interpretation of Proclamation 14-01 in order to give 

effect to the words “in part.”  Brief of Respondent, pp. 15-17.  The state’s 

argument ignores the other portions of the Proclamation and is inaccurate. 

CONCLUSION 

For the reasons set forth above and in the Opening Brief, Mr. 

Zack’s conviction must be reversed and the charge against him must be 

dismissed for lack of jurisdiction. 

 

                                                                        
5 “Indian Country” includes land both within and outside of an established reservation.  18 

U.S.C. 1151.  Outside of a reservation, the term refers to dependent Indian communities as 

well as Indian allotments to which Indians still possess title and rights-of-way running 

through those allotments.  18 U.S.C. 1151. 
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